BIFORE THE DIVISION OF WATHR RIGHTS
Department of Public works
State of California

IN THE MATTER OF APPLIGATION ¥Q, 1544 OF CHARIZS HANSEN
FOR 4 PERMIT TO APPROPRIATE WATER FACW BUTTE CRERX,
I¥ BUTTE COUNTY, FOR AGRICULTURAL PURPOSEY.

DECISION A-1544, D-6.
Dooided Lay 1, 1924.

——

A¥PEARLBCES AT HEARING

Haxrbert W, Whitten, for Applicant.
Francis Carr, for the inderson-Cottomwood Irrigation

District, Protsatant.

Jeroms D. Peters, for James X, Jones, Protestant.
Orville G. Pratt, Jr., end George T. Jones, for G, H. V.
Land Company, Protestant,

e e

MAward Hyatt, Jr., ssting Ghief of Division of Water Righte

e300 e
QRIBIQH

This sepplication was filed with the State Water Commission, pre-
decessor to the Division of Water Rights on November 29, 1919, by Semel
Jo Xuwm. At a considerable later date, November 18., 1921, the application
was asglgned to Charlss Hansen, the present applicant. At the time this
assignnent was made the assiguse reduced the smount of water requested in
the application from 26 to 10 cubio fest per second. fhe appliostion was
properly advertised sarly in 13920, Protest was entersd by the Moulton
water Company on Narch 3, 1920, by J. W Bro_vming on Aprll 9, 1930, end
in January, 1921, protests wsre entered by Califoraia Delts Ferme , Ina.,

iy




Popire ¥avigatlon Company, City of 3acremento, and Anderson-Gottommood

Irrigation Distrioct.

The protest of the Moulton Waiter Company slleges in effect
that this protestant has & prior risht to the waters of Butte Creek and
that during the periods when water is moat needed there is not snangh
water in Butte Creek to serve the purpcsas of protestant.

The protest of J. W. Browning alleges in effesct that he i3
the owner of 5500 agres riparisn to Butie Creex in Townships 17 and 18
Fortk, Renge 1 East, Mouant Diablo Base and seridiang that he and hls
predecessors in interest have ogouplel thess lande for more than ten
years prior to the filing of thle application apd hsve uneed the waisr
af Butte (reok for irrigation, stock watering and domestic purpossn during
thais pertod; that diversicn of water hy the spplicant will interfers with
and prevent the use of water by the protestsaty that in sddition to
ripa~ien right the protestant has sn appropriative right to Butte Oreek
waters by virtue of appropriation initiated in 1603 through diversion of
15 ocublc feet of water per second at £ point nesr the cenicr of the Korth-
east quarter of Saestion 17, @ 18 K, R 1 E, Yo D« e, and sontimous di~
ysraion and beneficial use of this water from this times fo the presanty
that by virtue of & certain stipulation entared inte by various partics
in a suit instituted so determine the extent of Buite Creek water rights,
the protestant was granted 6/105 of tha xatursl flow of Dutte gresX.

The protest of Califormia Delta FParms, Ine., alleges in sffest
that this ecorporation is the owner, in fee, of 22,200 sores in ¥he Gowmtlss

of Contrs Costa and San Josquin, riparisn dboth to the Sscrsmento end fam

Joaquin Riversj that thers &re mo surplus weters in Butte Cresk svallsble




tor aprropriations that all weiers of the stresm ure now uged by riperian
owners and prior appropristors; ithat sppropriation Yy the applicant will
deprive protectant of the use of wator to which it is luwfully eatitledy
and that such approvriatica will ald to keep fresh water out of the
Jacrarento and Yan Joaquin Doltas, permitiing the Influx of salt emier

to the injury of proteatsni's lands, both bLecauss of seepsge oconditions
and the need of freah water for irrigation.

The proteast of Empire Navigation Company slleges that this
Compary ip the owaer 1n fgo of 11,400 acres in the County of San Josguin,
riparian both to the Sagramento and San Joaquin Kivers. Tha rauvainder
of the protest of this Company is idanticesl with that of Caeliforaia Deliae
Ferms, Inc.

The protest of the City of Sagramsnto allegss 1n ¢ffest that
permit granted undayr this application will deplete the guantity of watsr
in the Szaoramento River in & degree waterially prejudisial to the City:
that the ‘basia' of the City's right lies in an eprropriation made early
4n the hiztory of the Oity, 28 wall as in riparian righte inoident to the
lapdis oonstituting the site of the City of Saorameontos that the City
oclaima the right to use not lees than 300 cubio feet of water por saoond
for present and futurs needg, This proteai objeots to the grantisg of

eny paermit for diversion of water from the Jucramento River exocept insofar

a3 suoh diversion shsll not diminish or interfere with the water rights
of the City.

The protasst of the Anderson-Cottonwood Irrigation Districd
alleges in effect that this Distriot comprises 32,000 aseres of land in

the Counties of Shasta and Tehamng thot sald Dietrlot I reliense wpon a




contimianos of water from the saoramente River by virtme of notios of
sporopriction of 400 cuble feet per second, pooted Novanber 21, 1914,
hee expended large sums of monsy on ditches anl works for the utilisa.
tion of tha water; thst ssid Distriat is diatributing anl using 260
sublo fest of wnisr per seoond; thut sald smsunt of water is insufficlent
ami that further expenditures will bo male to provide for the full use
6f 400 aubio feot of mater per sacondy that when thls 400 cubio fest
per sscond is fully utllised thers will be no surplus waters in the
Sasraoento River for apprpriation) that sy farthsr permits Lo appro-
priste water will endanger the right of protestant,

fone of thess protests wers answerdsl except that of Je Ws
Bromnings Je Je vnn, the origlnal sprlicant in unswering the Browning
yrotest admits certain riparfan rights of protastant but ssseris the sor-
relntive ripavian rizhis of aprlicant; mvers thai during the irrigation
season each yeur a1l matural waters of 3utte Creek ere diverted far above
both appiicant and protaestant Yy users aiverse %o both, but that sntering
suitte Crask below sush points of divorsion by thoese upyvor users ani above
the applicent and protestsnt there aro waste waters from rise irrigation more
thes smple for roquirements of applicant and protestant; avers that sduring
the period of lowesi water in Butte Creek opposite appliceatts lands in the
low wator year of 1550 thers was & flow in excess of 2D oubio fest per sosonds
denies that protestant bas coatinuously eince 1803 sporopristed 15 mbic Teot
per ssoond or less, uiversely te applicunty and evers that noither the
sppiicant, nor any of his predccegsors, not having bewn partiss to the suit
refsrrod to by protesiant, nor any purt of the lund to bo Yemafltted Wy thise

applicution, sro ln sny way, bound by the stlpulation nemed by protsstant,




A Tisld investigation in conmection with tids application amld

protosts tharsto was mode by Dagineer H. M. Starford of the Division
¢f water Rights in July, 1322, Report of this investigetion was filed
mder dats of November 8, 1922, Date, as given in thie report, relativae
to the Zlow of water in Buite Creec at ths propossd point of diversion
of applicant, waich point is sbove all of the protestants 20 far ecomsldered,
indicatea that wheress in dry gaeascns the flow of Butts Creex cseames during
short poriods of the irrigetion season, at A polnt som: ten miles above
spplicant, thess periods ordinarily oocour at & time when the minimmm fiow
of rotum wator from rice $rrigotion entering Buite Oreek above the applicant
ani below the point whers the flow of the creek csases, is in exoesa of the
swa of the sapwnt requested by spplicant and the amounte vsed £n the paet
by protestants Srowning anl Moulton Water Company, That 1s, from about July
15th to August lat to ths end of the irrigation seagon, this investigution
siaows that thers is, in some seasons, no unapprupristed flow of Butte (reek
at spplicaat's point of diveralon exsept such & flow ap is czused ky the
return to the stresm of drzinsge and waste water from rice fislds whigh sre
{rrigated from foreign sources; but this retwrm flow is sufficient ilu amunt &
insure that 28 against the protestants Browning and loulton Water Company
there is wnappropriated weter in the creek. 7This retum flow originating
in foreign sources is clearly subjeot to apcropristion unier the decision in
2. Clemsns Horst Company ve. Slue Point Mining Company sad alao under the
law as set forth in the first sentence of 3ection 17 of the ¥ater Commimsion
Act.

it iz also shown that prior to sbout July 1si or July 1Bth of

sach sezson there 18 normelly a largs flow of weter originating in the Butts




Oresk wetershed in an smwount suffisisnt to dispel all questlion as to
whether or not as against protestants Browning and Moulton Weter Gompeny
there 1s unappropriated watsr.

A publioc hearing in this matter we: held at Saoramenta on
¥ovember T, 1922, before Examiner Kluegel. At this hesring two now
perties were pexmitisd to entsr as protestants, these being the G, H. V.
lend Company end James H, Jones. Mo appearance was made by any of the
other protestants axcept inderson-Cottonwood Irrigation Distriet.

In the case of the protestant, indsrson-{obttonwood Irrigation
Distrioct, Attorney Carr withirew the protest of this District in the
agourse of the heering anl the nacessiiy of consideration of this protost
hans thereby boen eliminated.

Az brought out et the hearing the 3. H. V. Lazd Company and
Jsmes H. Jopss are owners of land bordering on Butté Croek at some dletanse
upatresm from the applicaat. The basis of protest of eesh of these parties
was presented nt tho hsaring and subsequently, in this ccmmwotion, briefs
ware f1lad by G. H. V. Land Compaay and applicant. Bui in view of the
fast that 8n apper user samnot astually be deprived of water by & lower
user's diversion and & lower sppropriater, inltiating & right to divert on
privately owned lemds, csnnot, in lew, soquire ma adverse right sgeinst an
upper riparisn owuer; {see Cansl snd Irrigation Co. va. Worswick, 187 (al,
§74, 885) the opinion is resched thst no considerstion need %2 here given
to the zllegations and metter presented by these protestints and that as
szainst them,permit under this spplisstion should be grented.

A3 to the protestants, City of Sacramento, Californis Delta Farms,
Ino., Brpire Navigation Compeny, Moulton Water Company and J. W Irowning,
full opportmity wes given them to present evidence in support of the cllege-



tions wode in thelr protests, and having f2iled to appesr it the heering
and heving falled to sulmit evidenoe in confimmstion of thelw allegations,
they have failed to support ths bumen of proof appropriste to & moving
party. In view of these facts sad In considersiion of the faot that
under any permit issusd the proiestants will be sdeguntely protected by
the grenting clause "eublect to exismting rights" and no diversion will
bo anthorized by any permit ipousd whigh wilil dapleto the supply of water
to prior appropriators emi riparisn ownars possessed of valid snd exist ing
rights, whether thse right be one whioh is prezently enjoysl %o its fuil
extent ¢r one which 18 in process of sompletion by insreasing ntilizaticn,
the opinimm 1s reached that as sgaingt these protsstants, permit wader
thie application should be granted,
QBRDEZR

Applisation for pemit to apmoprizte water haviog bean filed
with the Division of water Rights as entitled above, protests to the
grenting of such permit heving bsen receliveld, & public hearing having
been held, hria:fs having been submitted, sad the Divizion of ¥ater Righta
being now fully informed in ths matier:

A2 IS EERERY ORDERED, that permit be granted wmder this Gppli-

cation subject to such of the usual terme and conditions ss may be APPro-

priate,
Dated et Sacramento, Califernia, this £irst day of Bry, 1924,
Loting Chief of Livision of Wateyr Rights
Department of Publio Torks
State of Californin
gy
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